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Senator Scott K. Jenkins proposes the following substitute bill:

CONSTRUCTION TRADE RELATED

AMENDMENTS

2005 GENERAL SESSION
STATE OF UTAH

Sponsor: Scott K. Jenkins

LONG TITLE
General Description:

This bill amends provisions related to the construction trade and delays the effective
date of Chapter 250, Laws of Utah 2004.
Highlighted Provisions:

This bill:

» exempts from the preliminary notice requirement that is a prerequisite to filing a
mechanics' lien a person contracting directly with a payment bond principal;

» provides that there is no final completion of certain projects if work remains undone
for which the owner holds payment to ensure completion of the work;

» exempts from the preliminary notice prerequisite to lien filing, and from other
provisions, a person with privity of contract with the original contractor;

» changes the amount of interest and attorney fees allowable under the Residence Lien
Recovery Fund;

» eliminates the requirement under the Residence Lien Recovery Fund that a qualified
beneficiary file a notice of commencement of action;

» provides that a qualified beneficiary under the Residence Lien Recovery Fund need
only verify a contractor's licensure annually; and

» makes technical changes.
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Monies Appropriated in this Bill:
None
Other Special Clauses:
This bill provides an effective date.
This bill provides retrospective operation.
Utah Code Sections Affected:
AMENDS:
13-8-4, as enacted by Chapter 86, Laws of Utah 1997
14-1-20 (Effective 05/01/05), as last amended by Chapters 30 and 250, Laws of Utah
2004
14-2-5 (Effective 05/01/05), as last amended by Chapters 30 and 250, Laws of Utah
2004
38-1-7 (Superseded 05/01/05), as last amended by Chapter 85, Laws of Utah 2004
38-1-27 (Superseded 05/01/05), as last amended by Chapter 85, Laws of Utah 2004
38-11-203, as last amended by Chapter 42, Laws of Utah 2004
38-11-204, as last amended by Chapter 42, Laws of Utah 2004
63-56-38.1 (Effective 05/01/05), as last amended by Chapters 30 and 250, Laws of
Utah 2004
REPEALS:
38-1-38, as enacted by Chapter 188, Laws of Utah 2004

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 13-8-4 is amended to read:

13-8-4. Obligation to pay under construction contracts -- Rights of parties under
contingent payment provisions.

(1) For purposes of this section:

(a) "Construction contract”" means a contract or agreement to provide services, labor,
equipment, or materials for the design, construction, installation, or repair of an improvement
to real property located in Utah.

(b) "Contingent payment contract”" means a construction contract between a contractor

and a subcontractor that makes a payment from the contractor to the subcontractor contingent
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on the contractor receiving a corresponding payment from any other public or private party,
including a private owner.

(c) "Contractor" means a person who is or may be awarded a contract for the
construction, alteration, or repair of any building, structure, or improvement to real property.

(d) "Subcontractor" means any person engaged by a contractor to provide services,
labor, equipment, or materials for the design, construction, installation, or repair of an
improvement to real property and includes a trade contractor or specialty contractor.

(2) A party to a construction contract shall make all scheduled payments under the
terms of the construction contract.

(3) (a) The existence of a contingent payment contract is not a defense to a claim to

enforce a mechanics’ lien filed under Title 38, Chapter 1, Mechanics' Liens.

(b) This Subsection (3) does not apply to [contracts]| a contract for private construction

work for the building, improvement, repair, or remodeling of residential property consisting of

four units or less.

(4) If a construction contract is a contingent payment contract:

(a) the subcontractor may request from the contractor the financial information that the

contractor has received from the public or private party regarding:

(i) the project financing; and

(i1) the public or private party; and

(b) if information is requested by the subcontractor under Subsection (4)(a), the
contractor shall provide the information prior to the subcontractor signing the construction
contract between the contractor and the subcontractor.

(5) This section applies to a contract executed on or after May 5, 1997.

Section 2. Section 14-1-20 (Effective 05/01/05) is amended to read:

14-1-20 (Effective 05/01/05). Preliminary notice requirement.

(1) Any person furnishing labor, service, equipment, or material for which a payment
bond claim may be made under this chapter shall provide preliminary notice to the designated
agent [as] in the form prescribed by Section 38-1-32, except that this section does not apply:

(a) to a person performing labor for wages; [or]

(b) to a person who contracts directly with the payment bond principal; or

[tb)] (c) if a notice of commencement is not filed as prescribed in Section 38-1-31 for
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the project or improvement for which labor, service, equipment, or material is furnished.

(2) Any person who fails to provide the preliminary notice required by Subsection (1)
may not make a payment bond claim under this chapter.

(3) The preliminary notice required by Subsection (1) must be provided prior to
commencement of any action on the payment bond.

Section 3. Section 14-2-5 (Effective 05/01/05) is amended to read:

14-2-5 (Effective 05/01/05). Preliminary notice requirement.

(1) Any person furnishing labor, service, equipment, or material for which a payment
bond claim may be made under this chapter shall provide preliminary notice to the designated
agent [as] in the form prescribed by Section 38-1-32, except that this section does not apply:

(a) to a person performing labor for wages; [or]

(b) to a person who contracts directly with the payment bond principal; or

[tb)] (c) if a notice of commencement is not filed as prescribed in Section 38-1-31 for
the project or improvement for which labor, service, equipment, or material is furnished.

(2) Any person who fails to provide the preliminary notice required by Subsection (1)
may not make a payment bond claim under this chapter.

(3) The preliminary notice required by Subsection (1) must be provided prior to
commencement of any action on the payment bond.

Section 4. Section 38-1-7 (Superseded 05/01/05) is amended to read:

38-1-7 (Superseded 05/01/05). Notice of claim -- Contents -- Recording -- Service
on owner of property.

(1) (a) A person claiming benefits under this chapter shall file for record with the
county recorder of the county in which the property, or some part of the property, is situated, a
written notice to hold and claim a lien within 90 days from the date of final completion of the
original contract under which the claimant claims a lien under this chapter.

(b) For purposes of this Subsection (1) and except as provided in Subsection (1)(e),

final completion of the original contract means:

(i) if as a result of work performed under the original contract a permanent certificate
of occupancy is required for such work, the date of issuance of a permanent certificate of
occupancy by the local government entity having jurisdiction over the construction project;

(11) if no certificate of occupancy is required by the local government entity having
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119 jurisdiction over the construction project, but as a result of the work performed under the

120  original contract an inspection is required for such work, the date of the final inspection for
121 such work by the local government entity having jurisdiction over the construction project; or
122 (iii) if with regard to work performed under the original contract no certificate of

123 occupancy and no final inspection are required by the local government entity having

124 jurisdiction over the construction project, the date on which there remains no substantial work
125  to be completed to finish such work on the original contract.

126 [tb)] (c) Notwithstanding Section 38-1-2, where a subcontractor performs substantial
127  work after the applicable dates established by Subsections (1)[ta}](b)(i) and (ii), that

128  subcontractor's subcontract shall be considered an original contract for the sole purpose of
129  determining:

130 (1) the subcontractor's time frame to file a notice of intent to hold and claim a lien

131  under this Subsection (1); and

132 (i1) the original contractor's time frame to file a notice of intent to hold and claim a lien

133 under this Subsection (1) for that subcontractor's work.

134 [te)] (d) For purposes of this section, the term "substantial work" does not include:
135 (i) repair work; or

136 (i) warranty work[;or].

137

138  thatwork:]

139 e) Notwithstanding Subsection (1)(b)(iii), final completion of the original contract

140  does not occur if work remains to be completed for which the owner is holding payment to

141 ensure completion of that work.

142 (2) (a) The notice required by Subsection (1) shall contain a statement setting forth:
143 (i) the name of the reputed owner if known or, if not known, the name of the record

144  owner;

145 (i1) the name of the person:

146 (A) by whom the lien claimant was employed; or

147 (B) to whom the lien claimant furnished the equipment or material;
148 (ii1) the time when:

149 (A) the first and last labor or service was performed; or
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(B) the first and last equipment or material was furnished;

(iv) a description of the property, sufficient for identification;

(v) the name, current address, and current phone number of the lien claimant;

(vi) the amount of the lien claim;

(vii) the signature of the lien claimant or the lien claimant's authorized agent;

(viii) an acknowledgment or certificate as required under Title 57, Chapter 3,
Recording of Documents; and

(ix) if the lien is on an owner-occupied residence, as defined in Section 38-11-102, a
statement describing what steps an owner, as defined in Section 38-11-102, may take to require
a lien claimant to remove the lien in accordance with Section 38-11-107.

(b) Substantial compliance with the requirements of this Subsection (2) is sufficient to
hold and claim a lien.

(3) (a) Within 30 days after filing the notice of lien, the lien claimant shall deliver or
mail by certified mail a copy of the notice of lien to:

(i) the reputed owner of the real property; or

(i1) the record owner of the real property.

(b) If the record owner's current address is not readily available to the lien claimant, the
copy of the claim may be mailed to the last-known address of the record owner, using the
names and addresses appearing on the last completed real property assessment rolls of the
county where the affected property is located.

(c) Failure to deliver or mail the notice of lien to the reputed owner or record owner
precludes the lien claimant from an award of costs and attorneys' fees against the reputed
owner or record owner in an action to enforce the lien.

(4) The Division of Occupational and Professional Licensing shall make rules
governing the form of the statement required under Subsection (2)(a)(ix).

Section 5. Section 38-1-27 (Superseded 05/01/05) is amended to read:

38-1-27 (Superseded 05/01/05). Preliminary notice to original contractor -- Form
and contents -- Service -- Notice of commencement of project or improvement.

(1) (a) This section relating to preliminary notices does not apply to residential
construction or to work performed in the development of subdivisions whose end use is for

residential construction.
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(b) (i) For the purposes of this section, residential construction means:

(A) single family detached housing; and

(B) multifamily attached housing up to and including fourplexes.

(i) Residential construction includes rental housing.

(2) (a) Any person claiming, reserving the right to claim, or intending to claim a
mechanic's lien under this chapter for labor, service, equipment, or material shall provide
preliminary notice to the original contractor as prescribed by this section except this Subsection
(2) does not apply to:

(1) a person who is in privity of contract with an original contractor; or

(i1) a person performing labor for wages.

(b) [Amny] Except as provided in Subsection (2)(c), a person who fails to provide the

preliminary notice required by this Subsection (2) has no right to claim a mechanic's lien under

this chapter.

(c) If a person has privity of contract with the original contractor, the failure of that
person to send a preliminary notice does not effect that person's right to:

(i) claim a mechanic's lien under this chapter; or

(i) make a claim under:

(A) Title 14, Chapter 1, Public Contracts;

(B) Title 14, Chapter 2, Private Contracts; or

(C) Section 63-56-38.1.

(3) The preliminary notice required by this section:

(a) shall be in writing; and

(b) may be given at any time during the course of the project or improvement.

(4) A person required by this section to give preliminary notice is only required to give
one notice for each project or improvement, which may include an entire structure or a scheme
of improvements.

(5) If the labor, service, equipment, or material is furnished pursuant to contracts with
more than one subcontractor or with more than one original contractor, the notice requirements
must be met with respect to the labor, service, equipment, or materials furnished to each such
subcontractor or original contractor.

(6) (a) The person required by this section to give preliminary notice is precluded from
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making a claim for any labor, service, equipment, or material [whtehk] that was provided more
than 45 days prior to the date the preliminary notice is given.

(b) The preliminary notice must be given before a notice of lien is filed with the county
recorder pursuant to Section 38-1-7.

(7) The preliminary notice under this section shall include:

(a) the name, address, and telephone number of the person furnishing the labor,
service, equipment, or material;

(b) the name and address of the person who contracted for the furnishing of the labor,
service, equipment, or material; and

(c) the address of the project or improvement or a drawing sufficient to describe the
location of the project or improvement.

(8) (a) Service of a preliminary notice is sufficient if the notice is deposited in the
United States mail, certified or registered, return receipt requested, postage prepaid. Service of
the preliminary notice by mail is complete upon deposit of the certified or registered mail.

(b) A preliminary notice served by mail may be addressed to;:

(i) the original contractor at the original contractor's place of business[;]; or

(i1) the original contractor's address as shown on the notice of commencement on
record with the county recorder as required by Subsection (9).

(9) (a) Any right to assert a defense of failure to comply with the preliminary notice
requirements of this section is void unless the original contractor records a notice of
commencement of the project or improvement with the county recorder for the county or
counties where the project is located within 30 days after commencement of the project.

(b) The notice of commencement described in Subsection (9)(a) shall include the
following:

(1) the name and address of the owner of the project or improvement;

(i1) the name and address of the original contractor;

(ii1) (A) the name and address of the surety providing any payment bond for the project
or improvement; or

(B) if a surety does not exist, a statement that a payment bond was not required for the
work being performed;

(iv) the name and address of the project; and
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(v) alegal description of the property on which the project is located.

Section 6. Section 38-11-203 is amended to read:

38-11-203. Disbursements from the fund -- Limitations.

(1) A payment of any claim upon the fund by a qualified beneficiary shall be made only
upon an order issued by the director finding that:

(a) the claimant was a qualified beneficiary during the construction on a residence;

(b) the claimant complied with the requirements of Section 38-11-204; and

(c) there is adequate money in the fund to pay the amount ordered.

(2) A payment of a claim upon the fund by a laborer shall be made only upon an order
issued by the director finding that:

(a) the laborer complied with the requirements of Subsection 38-11-204(7); and

(b) there is adequate money in the fund to pay the amount ordered.

(3) (a) An order under this section may be issued only after the division has complied
with the procedures established by rule under Section 38-11-105.

(b) The director shall order payment of the qualified services as established by
evidence, or if the claimant has obtained a judgment, then in the amount awarded for qualified
services in the judgment to the extent the qualified services are attributable to the
owner-occupied residence at issue in the claim.

(c) The director shall order payment of interest on amounts claimed for qualified

services [based-on

(d) The rate shall be the sum of the Prime Lending Rate as published in the Wall Street

Journal on the first business day of each calendar year adjusted annually and 2% per annum.

[te)—The]

(e) (1) Subiject to the other provisions of this Subsection (3)(d), the director shall order

payment of costs in the amount stated in the judgment.

(i1) If the judgment does not state a sum certain for costs, or if no judgment has been
obtained, the director shall order payment of reasonable costs as supported by evidence.

(ii1) The claim application fee as established by the division pursuant to Subsection
38-11-204(1)(b) is not a reimbursable cost.
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(f) 1) If a judgment has been obtained with attorneys' fees, notwithstanding the amount
stated in a judgment, or if no judgment has been obtained but the contract provides for
attorneys' fees, the director shall order payment of attorneys' fees [rottoexceed+5%of
quatifred-serviees:| equal to the lesser of:

(A) the amount of attorneys' fees actually incurred; or

(B) the sum of:

(D) 33% of the first $5,000 of qualified services; and

(I 15% of the amount of qualified services in excess of $5.000.

(i1) If the judgment does not state a sum for attorneys' fees, no attorneys' fees will be
paid by the director.

(4) (a) Payments made from the fund may not exceed $75,000 per construction project
to qualified beneficiaries and laborers who have claim against the fund for that construction
project.

(b) If claims against the fund for a construction project exceed $75,000, the $75,000
shall be awarded proportionately so that each qualified beneficiary and laborer awarded
compensation from the fund for qualified services shall receive an identical percentage of the
qualified beneficiary's or laborer's award.

(5) Subject to the limitations of Subsection (4), if on the day the order is issued there
are inadequate funds to pay the entire claim and the director determines that the claimant has
otherwise met the requirements of Subsection (1) or (2), the director shall order additional
payments once the fund meets the balance limitations of Section 38-11-206.

Section 7. Section 38-11-204 is amended to read:

38-11-204. Claims against the fund -- Requirement to make a claim --
Qualifications to receive compensation -- Qualifications to receive a certificate of
compliance.

(1) To claim recovery from the fund a person shall:

(a) meet the requirements of either Subsection (4) or (7);

(b) pay an application fee determined by the division under Section 63-38-3.2; and

(c) file with the division a completed application on a form provided by the division
accompanied by supporting documents establishing:

(i) that the person meets the requirements of either Subsection (4) or (7);

- 10 -
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(i1) that the person was a qualified beneficiary or laborer during the construction on the
owner-occupied residence; and

(iii) the basis for the claim.

(2) To recover from the fund, the application required by Subsection (1) shall be filed
no later than one year:

(a) from the date the judgment required by Subsection (4)(d) is entered;

(b) from the date the nonpaying party filed bankruptcy, if the claimant is precluded
from obtaining a judgment or from satisfying the requirements of Subsection (4)(d) because the
nonpaying party filed bankruptcy within one year after the entry of judgment; or

(c) from the date the laborer, trying to recover from the fund, completed the laborer's
qualified services.

(3) To obtain a certificate of compliance an owner or agent of the owner shall establish
with the division that the owner meets the requirements of Subsections (4)(a) and (4)(b).

(4) To recover from the fund, regardless of whether the residence is occupied by the
owner, a subsequent owner, or the owner or subsequent owner's tenant or lessee, a qualified
beneficiary shall establish that:

(a) (1) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with an original contractor licensed or exempt from licensure under Title 58,
Chapter 55, Utah Construction Trades Licensing Act:

(A) for the performance of qualified services;

(B) to obtain the performance of qualified services by others; or

(C) for the supervision of the performance by others of qualified services in
construction on that residence;

(i1) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with a real estate developer for the purchase of an owner-occupied residence;
or

(ii1) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with a factory built housing retailer for the purchase of an owner-occupied
residence;

(b) the owner has paid in full the original contractor, licensed or exempt from licensure

under Title 58, Chapter 55, Utah Construction Trades Licensing Act, real estate developer, or

-11 -
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336  factory built housing retailer under Subsection (4)(a) with whom the owner has a written

337  contract in accordance with the written contract and any amendments to the contract;

338 (c) (1) the original contractor, licensed or exempt from licensure under Title 58,

339  Chapter 55, Utah Construction Trades Licensing Act, the real estate developer, or the factory
340  built housing retailer subsequently failed to pay a qualified beneficiary who is entitled to

341  payment under an agreement with that original contractor or real estate developer licensed or
342 exempt from licensure under Title 58, Chapter 55, Utah Construction Trades Licensing Act, for
343  services performed or materials supplied by the qualified beneficiary;

344 (i1) a subcontractor who contracts with the original contractor, licensed or exempt from
345  licensure under Title 58, Chapter 55, Utah Construction Trades Licensing Act, the real estate
346  developer, or the factory built housing retailer failed to pay a qualified beneficiary who is

347  entitled to payment under an agreement with that subcontractor or supplier; or

348 (ii1) a subcontractor who contracts with a subcontractor or supplier failed to pay a

349  qualified beneficiary who is entitled to payment under an agreement with that subcontractor or
350  supplier;

351 (d) (i) the qualified beneficiary filed[+€A)] an action against the nonpaying party to
352  recover monies owed to the qualified beneficiary within 180 days from the date the qualified
353  beneficiary last provided qualified services, unless precluded from doing so by the nonpaying

354  party's bankruptcy filing within the 180 days after completion of services; [and]

355 [(B)—anotice-of commencement-of-acttonrwith-the-diviston-within36-days

356

357

358 (i1) the qualified beneficiary has obtained a judgment against the nonpaying party who

359 failed to pay the qualified beneficiary under an agreement to provide qualified services for
360 construction of that owner-occupied residence;

361 (iii) (A) the qualified beneficiary has:

362 (I) obtained from a court of competent jurisdiction the issuance of an order requiring
363  the judgment debtor, or if a corporation any officer of the corporation, to appear before the
364  court at a specified time and place to answer concerning the debtor's or corporation's property;
365 (II) received return of service of the order from a person qualified to serve documents
366  under the Utah Rules of Civil Procedure, Rule 4(b); and

-12 -
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(IIT) made reasonable efforts to obtain asset information from the supplemental
proceedings; and

(B) if assets subject to execution are discovered as a result of the order required under
Subsection (4)(d)(iii)(A) or for any other reason, to obtain the issuance of a writ of execution
from a court of competent jurisdiction; or

(iv) the qualified beneficiary timely filed a proof of claim where permitted in the
bankruptcy action, if the nonpaying party has filed bankruptcy;

(e) the qualified beneficiary is not entitled to reimbursement from any other person;
and

(f) ) the qualified beneficiary provided qualified services to a contractor, licensed or
exempt from licensure under Title 58, Chapter 55, Utah Construction Trades Licensing Act.

(i1) A qualified beneficiary complies with Subsection (4)(f)(1) if it verifies a

contractor's licensure annually.

(5) The requirements of Subsections (4)(d)(i), (ii), and (iii) need not be met if the
qualified beneficiary has been precluded from obtaining a judgment against the nonpaying
party or from satisfying the requirements of Subsections (4)(d)(i), (ii), and (iii) because the

nonpaying party filed bankruptcy.

[€6 aquatifred-bene

[€B] (6) To recover from the fund a laborer shall:

(a) establish that the laborer has not been paid wages due for the work performed at the

site of a construction on an owner-occupied residence; and
(b) provide any supporting documents or information required by rule by the division.
[t8)] (7) A fee determined by the division under Section 63-38-3.2 shall be deducted

from any recovery from the fund received by a laborer.

- 13 -
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[t9] (8) The requirements of Subsections (4)(a) and (4)(b) may be satisfied if an owner
or agent of the owner establishes to the satisfaction of the director that the owner of the
owner-occupied residence or the owner's agent entered into a written contract with an original
contractor who:

(a) was a business entity that was not licensed under Title 58, Chapter 55, Utah
Construction Trades Licensing Act, but was solely or partly owned by an individual who was
licensed under Title 58, Chapter 55, Utah Construction Trades Licensing Act; or

(b) was a natural person who was not licensed under Title 58, Chapter 55, Utah
Construction Trades Licensing Act, but who was the sole or partial owner and qualifier of a
business entity that was licensed under Title 58, Chapter 55, Utah Construction Trades
Licensing Act.

[(13)] (9) The director shall have equitable power to determine if the requirements of
Subsections (4)(a) and (4)(b) have been met, but any decision by the director under Title 38,

Chapter 11, Residence Lien Restriction and Lien Recovery Fund Act, shall not alter or have

any effect on any other decision by the division under Title 58, Occupations and Professions.
Section 8. Section 63-56-38.1 (Effective 05/01/05) is amended to read:
63-56-38.1 (Effective 05/01/05). Preliminary notice requirement.

(1) Any person furnishing labor, service, equipment, or material for which a payment
bond claim may be made under this chapter shall provide preliminary notice to the designated
agent [as] in the form prescribed by Section 38-1-32, except that this section does not apply:

(a) to a person performing labor for wages; [or]

(b) to a person who contracts directly with the payment bond principal; or

[tb)] (c) if a notice of commencement is not filed as prescribed in Section 38-1-31 for
the project or improvement for which labor, service, equipment, or material is furnished.

(2) Any person who fails to provide the preliminary notice required by Subsection (1)
may not make a payment bond claim under this chapter.

(3) The preliminary notice required by Subsection (1) must be provided prior to
commencement of any action on the payment bond.

Section 9. Repealer.

This bill repeals:

Section 38-1-38, Lien notification.
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Section 10. Effective date.

This bill takes effect on May 2, 2005, except that the amendments to Section 58-55-501
(Effective 07/01/05) in this bill take effect on July 1. 2005.

Section 11. Retrospective operation.

The amendments to Sections 38-1-7 (Superseded 05/01/05) and 38-1-27 (Superseded
05/01/05) have retrospective operation to May 1, 2005.
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State Impact

This bill would reduce revenues to the Residence Lien Recovery Fund by $23,000 in
refunded application processing fees for approved claims. It would also increase
expenditures on attorney fees by $139,700 and on interest by $30,700. The Legislature
does not appropriate these funds.

FY 2006 FY 2007 FY 2006 FY 2007

Approp. Approp. Revenue Revenue
Restricted Funds $0 $0 ($193,400) ($193,400)
TOTAL $0 $0 ($193,400) ($193,400)

Individual and Business Impact

The bill would increase the amount of the average payout and accelerate future
assessments. Elimination of the Notice of Commencement of Action will result in cost
savings to Fund participants.
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